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within 60 daysof the date of publication
ofthis proposal.Suchrequestsmustbe
madein writing (includesfacsimile)and
addressedto Skip Ambrose(see
ADDRESSES sect~on).

National Environmental Policy Act

TheFish and Wildlife Servicehas
determinedthatanEnvironmental
Assessmentor EnvironmentalImpact
Statement,asdefinedunderauthorityof
theNationalEnvironmentalPolicyAct
of 1969,neednotbepreparedin
connectionwith regulationsadopted
pursuant to Section4(a)of the
EndangeredSpeciesAct of 1973,as
amended.A notice outlining the
Service’sreasonsfor this determination
waspublishedin the FederalRegister
on October25,1983 (48 FR 49244).

ReferencesCited

A completelist of all thereferenoes
citedherein,aswell asothees,is
availableuponrequestfromthe
FairbanksEcologicalServicesField
Office (seeADD~SSESsection).

Authors
Theprimaryauthorsof thisnoticeare

Skip Ambrose,JaneyFadely,TedSwem.
andLori Quakenbush(seeADORESSES
section),andJeanFittsCochrane,
AnchorageEcologicalServices,605
West4thAvenue,Anchorage,Alaska,
99501(907) 271—2778.

List of Subjectsin 50 CFR Part 17

Endangeredandthreatenedspecies,
Exports, Imports, Reportingand
recordkeeping requirements,and
Transportation.

ProposedRegulationPromulgation

PART 17—[AMENDEDJ

Accordingly,theServicehereby
proposesto amendpert 17.. subchapter
B of chapter!.title 50of theCodeof
FederalRegulations,assetforthbelow:

1. The authority citation for part 17
continuesto read asfollows:

Authority: 16 U.SC1361—1407;16 U.S.C.
1531—1544; 16 U.S.C 4201—4245; Pub.L. 99—
625, 100 Stat.3500,unlessotherwisenoted.

2. Section17.11(h) is amendedby
addingthefollowing, in alphabetical
order underBirds, to the listing of
Endangeredand ThreatenedWildlife:

§17.11 Endangeredandthreatened

* * * * *

(h) * *

Date±July 5, 1994.
Mollie B. Beattie,
Director.Fish and Wildlife Se,vice.
IFR Doc. 94—17132Filed 7—13---94; 8:45 am)
BILLING CODE 4310-65-P

50 CFR Part17
RIN 1018—ACS4

13~-q4
Endangered and ThreatenedWildlife
and Plants; Proposal to Ust the
Cumberland Elktoe, OysterMussel,
Cumberlandian Combshell,Purple
Bean,and Rough Rabbitsfoot as
Endangered Species

AGENCY: Fish andWildlife Service,
interior. -

ACTION: Proposed rule.

SUMMARY: The Fish andWildlife Service
(Service)proposesto list five freshwater
mussels(Cumberlandelktoe
(Alasmidontaatropurpurea),oyster
mussel(Epioblasmacapsaeformis),
Cuinberlandian comhshell(Epioblasmcz
brevidens),purplebean(Viiosa
perpurpurea),and rough rabbitsfoot
(Quadrula cylindricastrigilota)) as
endangeredspeciesunder the

EndangeredSpeciesAct of 1973,as
amended(Act). All five specieshave
undergonesignificant reductions in
range and nowexist asrelatively small,
isolatedpopulations.The Cumberland
elktoe existsin very localizedportions
of the Cumberland River systemin
Kentucky and Tennessee.The oyster
musseland Cumberland cornbshefl
persist at extremely low numbers in
portionsof theCumberlandand
TennesseeRiverbasinsinKentucky,
Tennessee,andVirginia. The purple
beanand roughrabbitsfootcurrently
survive in a fewriver reachesin the
TennesseeRiver systemin Tennessee
and Virginia. Thesespecieswere
historically eliminated from much of
their rangeby impoundments.
Presently, theyand their habitat are
impacted by deteriorated waterquality,
primarily resulting from poor land use
practices.

DATES: Commentsfrom all interested
parties mustbe receivedby September
12, 1994.Public hearingrequestsmust
bereceivedby August29,1994.

ADDRESSES: Commentsandmaterials
concerningthis proposal should be sent
to the Field Supervisor, U.S. Fish and

Wildlife Service,AshevilleField Office.
330 Ridgefield Court, Asheville,North
Carolina 28806 (704/665—1195).
Commentsand materialsreceived will
be available for public inspection,by
appointment,during normal business
hoursat the aboveaddress.
FOR FURTHER INFORMATION CONTACT: Mr.
Richard G. Bigginsat the aboveaddress
or telephone(704/665—1195,Ext. 228).
SUPPLEMENTARY INFORMATION:

Background

Cumberland Elktoe (AkismidontO
Atropurpurea)

The Cumberland elktoe, describedby
Rafinesque(1831),hasathin but not
fragile shell.The shell’s surface is
smooth,somewhatshiny, andcovered
with greenishrays. Youngspecimens
have a yellowish-brownshellandthe
shellsof adultsaregenerallyblack. The
inside of theshell is shinywith a white,
bluish-white, or sometimespeachor
salmon color, (SeeClarke (1981)for a
more completedescription of species.)

TheCumberlandelktoeis endemicto
the CumberlandRiversystemin
TennesseeandKentuckyandis
consideredendangeredin the Stateof
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Kentucky(KentuckyStateNature
PreserveCommission1991).Historic
recordsexist from theCuxnberlandRiver
andfrom CumberlandRivertributaries
enteringfrom thesouthbetweentheBig
SouthForkCuinberlandRiverupstream
to CumberlandFalls.Specimenshave
alsobeentakenfromMarshCreekabove
CumberlandFalls.Old recordsof a
relatedspecies,Alasmidontamarginato,
existfrom othercreeksabove -.

CumberlandFalls;andthereis
speculationthatthesespecimenswere
probablytheCumberlandelktoe
(Cordon1991).Becausethe areaabove
the fallshasbeenseverelyimpactedby
coalmining,anypopulationsof A.
atmpurpureathatmighthaveexisted
therewerelikely lost (Gordon1991).A
recordof onefreshdeadspecimenexists
from theCollinsRiver,GrundyCounty,
Tennessee.However,extensivesearches
of thecollectionsiteandothersitesin
the CollinsRiverandadjacentrIvers
havefailed to find anotherspecimen.If
thespeciesdid existin the Collins
River, it haslikely beenextirpated.

Presently,threepopulationsof the
Cumberlandelktoeareknownto persist.
Thespeciessurvivesin themiddle
sectionsof RockCreek,McCreary
County.Kentucky;the upperportionsof
theBig SouthForkCumberlandRiver
basin inMcCrearyCounty, Kentucky,
andScott, Fentress,andMorgan
Counties,Tennessee;andin Marsh
Creek,McCrearyCounty, Kentucky
(Gordon.1991).

Any Cumberlandelktoepopulations
thatmayhaveexistedin the mainstem
of theCumberlandRiverwerelikely lost
whenWolf CreekDam wascompleted.
Othertributarypopulationswerelikely
lost dueto theimpactsof coalmining,
pollution,andspills from oil wells.The
upperBig SouthForkbasinpopulation
is threatenedby coalmining andcould
bethreatenedby an impoundmentthat
is underconsiderationfora tributary
(theNorth Prongof ClearForkCreek)in
thebasin.TheMarshCreekpopulation
hasbeenadverselyaffectedandis still
threatenedby spills from oil wells. The
Rock Creekpopulationcouldbe
threatenedby logging.All three
populations,especiallyRock Creekand
MarshCreek,arerestrictedto suchshort
streamreachesthat theycouldbe
eliminatedby toxic chemicalspills.

OysterMussel(Epioblasma
Capsaeformis)

Theoystermussel(Lea 1834)hasa
dull to sub-shinyyellowish to green
coloredshellwith numerousnarrow
darkgreenrays.Theshellsof females
areslightly inflatedandquite thin
towardstheshell’s posteriormargin.
The insideof theshellis whitish to

bluish-whitein color. (S~eJohnson
(1978)for a morecompletedescription
of species.)The speciesis considered
endangeredin the Statesof Kentucky
(KentuckyStateNaturePreserve
Commission1991)andVirginia (Neves
1991; SueBruenderman,Virginia
Departmentof Gameand Inland
Fisheries,in lift., 1992).

This specieshistoricallyoccurred -

throughoutmuchof theCumberlandian
regionof theTennesseeand
CumberlandRiverdrainagesin
Alabama,Kentucky,Tennessee,and
Virginia (Gordon1991),andOrtmann
(1918)consideredthespeciesto bevery
abundantin theupperTennesseeRiver
drainage.

Currently,within theCumberland
River, theoystermusselsurvivesasa
veryrarecomponentof thebenthic
communityinBuck Creek,Pulaski
County,Kentucky;andit still survives
ina few milesof the Big SouthFork
CumberlandRiver,McCrearyCounty,
Kentucky,andScottCounty,Tennessee
(Bakaletz1991).Within theTennessee
River system,only smallpopulations
surviveata few sitesin thePowell
River, LeeCounty,Virginia and
HancockandClaiborneCounties,
Tennessee;in theClinchRiversystem,
ScottCounty,Virginia, andHancock
County,Tennessee;CopperCreek(a
ClinchRiver tributary), ScottCounty,
Virginia; andDuckRiver,Marshall
County,Tennessee.Althoughnotseen
in recentyears,thespeciesmaystill
persistat extremelylow numbersin the
lowerNolichucky River, Cockeand
HamblemCounties,Tennessee,andin
theLittle PigeonRiver,SevierCounty,
Tennessee(Gordon1991).

Much of theoystermussel’shistoric
rangehasbeenimpoundedby the
TennesseeValley Authority (TVA) and
the U.S.Army Corps of Engineers
(Corps).Otherpopulationswere lost
due to variousforms of pollution and
siltation.The presentpopulationsare
threatenedby theadverseimpactsof
coalmining,poor land usepractices,
and pollution, primarily from non-point
sources.TheDuckRiver population
could belost if theproposedColumbia
Dam onthe Duck River at Columbia,
Tennessee,is completedaspresently
proposed.All the knownpopulations
aresmallandcouldbe decimatedby
toxic chemicalspills.

CumberlandianCombshell(Epioblasma
Brevidens)

TheCumberlandiancombshell(Lea
1831)hasa thick, solidshellwith a
smoothto cloth-like outersurface.It is
yellow to tawny-brown in colorwith
narrowgreenbroken rays. The insideof
theshellis white, Theshellsof females

areinflated with serratedteeth-like
structuresalonga portion of theshell
margin.(Seejohnson(1978)for a more
completedescriptionof species.)The
speciesis consideredendangeredin the
Statesof Kentucky (Kentucky State
NaturePreserveCommission1991)and
Virginia (Neves1991; Bruenderman, in
lift., 1992)anda speciesof special
concernin Tennessee(Boganand
Parmalee1983).

TheCumberlandian combshell
historicallyexistedthroughoutmuchof
theCumberlandianportionof the
TennesseeandCumberland River
systemsin Alabama, Kentucky,
Tennessee,andVirginia (Gordon 1991).
Presently,it survivesin the Cumberland
River basin, as a very rarecomponentof
the benthiccommunity in Buck Creek,
Pulaski County, Kentucky, andin a few
milesof theBig SouthForkCuntberland
River, McCreary County, Kentucky, and
ScottCounty,Tennessee(Bakaletz
1991).A few old, non-reproducing
individuals may alsosurvive in Old
Hickory Reservoiron the Cumberland
River, SmithCounty.Tennessee
(Gordon1991).

WithintheTennesseeRiverbasin,the
speciesstill survivesin very low
numbersin thePowellandClinch
Rivers, Lee and Scott Counties,Virginia;
andClaiborneandHancockCounties,
Tennessee.The Clinch and Powell River
populationsarevery smalland in
decline(Neves1991;RichardNeves,
Virginia CooperativeFishandWildlife
ResearchUnit, personal
communication,1991).

Many of the Cumberlandian
combshell’shistoric populations were
lost whenimpoundmentswere
constructedon theTennesseeand
CumberlandRiversby TVA and the
Corps. Other populations were lost due
to various forms of pollution and
siltation.Thepresentpopulationsare
threatened by the adverseimpacts of
coalmining, poor land usepractices,
andpollution, primarily from non-point
sources.All the known populations are
smallandcould bedecimatedby toxic
chemicalspills.

Purple Bean ( Villosa Perpurpurea)
The purple beanmussel(Lea 1861)

hasa small to medium-sizedshell.The
shell’souter surface is usually dark
brownto black with numerousclosely-
spacedfine greenrays. The inside of the
shell is purple, but the purplemay fade
to white in deadspecimens.(SeeBogan
andParmalee(1983) fora more
completedescription of species.)The
speciesis consideredendangeredin
Tennessee(Boganand Parmalee1983)
andVirginia (Neves1991;and
Bruenderman,in lift., 1992).
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Thepusplabeanhisteska~o~p~ed
the upperTennessee erbesia.i&
Tennesseea V’~pstream~eLthe
corithience of theClTiwTi Rtvr (Gssd~~
l9gfl. Ortmann ia~cdeaecLthe.
species“nolraze” in Virg~nia..Present~,
it survivesin limbers~afss&,
locationsin theupperClinchRiver~
Scotr,,TazweLand:RusseUCowthes,
Virginia; CopperCreei(‘aCl~nchRiver
tributary)’, ScottCounty, Virginia; Obedi
River, CuxuherlandaiuiMTorgan.
Counties,T’eniiessee;.ExneryRiverj~ist
below its confluencewith theOleed
River,MorganCounty,Tennessee;and
BeechCreek, hawkins,County,
Tennessee(Garden1901).

The purple beanpopulationsis~the.
lower Clinch, Powell,and: ifoistonRiver
were extirpatedby reservoirs..The
declineof the speciesthroughoutthe
rest of its rangowas likely duetothe
adverseimpacts of coal mining, poor
landusepractices,andpollution.,
primarily from non-point sources.The
population centersthat remain tareSe’

limited thattheyare veryvulnerableto
toxic chemicalspills.
RoughRabbitsfoot(QuadrulaCylindrica
Strigillata)

The roughrabbitsfoot(Wright 1898)
hasan elongatedheavy,rough textured,
yellow’ to greenishcoloredshelL The
shell’s surfaceiscoveredwith green
rays,blotches,,andchevronpatterns.
The inside’of theshellis silveryto
whitewith aIriridescencein the
posteriorareaof theshell. (See~Bogan
andParmalee(1983)for amore
completespecies’description.)The
speciesis consideredthreatenedin
Virginia (Neves1991;Bruenderman,,in
Iitt., 1992)aridaspeciesof special
concernin Tennessee(Boganand
Parmalee1q83’).

Historically,this musselwas
restrictedto the’ upperTennesseeRiver
basinin’ theClinch., Powell,andHoiston
Riversystems(Gordon1991). It still
surviveshr all threeof thesesystems,
but only in limited areasandat low
populationlevels.Populationspersistin
thePowell River, LeeCmmty,Virginia;
andClaiborneandHancockCounties,
Tennessee;Clinch River, ScottCounty,
Virginia, andHancockCounty,
Tennessee;CopperCreek(a Clinch
Rivertributary),ScottCounty,Virginia;.
andNorthFork FroistonRiver,
WashingtonCounty,Virginia (Gordon
1991).

Theroughrabbitsfootpopulationsin
thelower Clinch,Powell, andHoIston
Riversystemswereextirpated:by
reservoirs.Thedeclineof thespecies
throughouttherestof its rangewas
likely dueto theadverseimpactsof coal
mining,poor landusepractices~and

saerc~,The.~syutiu~ce~~zstba1
rea ae eo l~mi~thathsy~
vuJ,neiableto eatispetirmhor~~
chemical~

I~theService’snoticed
animaLcaniIdatee~,publieberlia the
FederalR.ugi4erof N~a~abera~1,.~1
(56 FR 58804),tl~~rnbsrl~delk~i
oystermussel,Cen~sla~
~u~b6h$l,purp~bee1L,andmug~
rabbitsfoot iwlaidediascategoryZ
species.A categpryZspecies~aaethaV
isbeingconsideredfezpiNead~1tfun
to theFed~aIList of Endangered,~.di
ThreatenedWildlife Th~musse~.
wereapprovedfbesievationto category
I candidatestatusby theServiceon
August.3~,1903. A categoryI speciesis
a speciesforwhich theService’has.
sufficient infonnationrepeopose’it for’
protectionundertheAcLOnA~sgust25,
1992,the’Servicenotified,by mail (i2~
letters},potentiallyaf~ctedFederaland
Stateagenciesandlocalgovernments
within thespecies’presentmngo.and
interestedindividualsthatastatus
review oftheabovementioned~ve.
musselsandtheslabsidepeanlymussel
(Lexingtaniadolabellaides)’wasbeing
conducted. (The slabsidepeanlymussel
hasnotbeenincludedin this proposed’
rule..Additional populationsof this.
specieswerediscovered:andfurther
evaluationisneededbeforea decisum
canbemaderegardingthespecies~need
for Federalprotection.)

Sevenagencies.responded’tothe
August25~1992,notification.The IJ.&
Soil ConservationServicestated:“it is
notanticipatedthatany plannedor
currentactivitieswill adverselyaffect
thesespeciesor their habitat.”The
KentuckyStateNaturePreserve.
Coq~mission,theKentuckyDepartment
of EnvironmentalProtection,Tennessee
Wildlife ResourcesAgency,Virginia
Departmentof Conservationand
Recreation,and-Virginia Departmentof
GameandInlandFisheriesprovided
information on th~declineandstatusof
thespeciesin their States.

TheDuckRiverAgency (ORAl
providedcommentson thestatusof the
oystermusselin the Duck River. it
statedthatasthe.DuckRiverpopulation.
of the oystermusselisextremely’small,
it isbelievedhighlyunlikelythatthe
stream supportsa viable population of
F. capsoefOrmis.In contrastto- DRA’s
statement,Don Hubbs(Tennessee
Wildlife Resources’Agency,in litt.,
1992) statedthat freshdeadoyster
musselindividuals (from youngand
oldercohorts)were~nutuncommon-in
muskratmiddens.on the DuckRiver in
MarshallCounty,TennesseeThe
Service,however,currentlyhas
insufficient information to judgethe

species”ong-t~erntvinhfl~tyeitherin the
DuckRiver or onarange-widebasis.

The DRA tookirenewith theService’s
s~ementin thenotiff’cationthat the’
pseposedC~lm!i~i~flare ontheDuck
~ver coeMe~isirmtetheoystermussel
from theDuck~ver-.lt statedthat’
currentpeo4ect-alternatives’under
considerationby the’D1~andT~A
coeldresultin apro~eetthatwc~rlkf
flood lessthat onethird ofthe’area,and
would eithancethe’ futureviaMlity’ of
the.populationsegjnentabovethe’pen1.
TheServiceagreesthatasmaller
CoFu~nbiaDarnpoof woeldreducethe
amounto~the oystermessel’population
lost to~thedirect effecisofthedarn.
However,the detailsoftheseColumbia
Damalternatives-havenotbeen
provided:totheService.Thus,the
Service.standsby its statementthat the
ColumbiaDarnprojectarpresently
plannedcould’eliminatetheoyster
musselfrom the Duck River.

The DRA commentedthat statements
in the musselspeciesacconnt~(Cordon
1991).thatwentusedasan- information
sourceto preparetheAugast25,1902’,
notification, containedlanguagethat
appearedto indicatethat the-Service’
had already madea decisionto’ list the
speciesprior to receivinganycomments
from the notification.TheServiceagrees
thatthe speciesaccounts,whichwere
preparedby a non-Service’biologist
undercontractto theService’,,contain
language regardingtheneedto reverse
thespecies’declineasa meansto
preserveand recover the mussels.
However, these’statements,madeby a
Servicecontractor,donot representa
predecisionalstatementby the-Service.
Statementsin thespeciesaccountswill’
beconsideredalongwith all presently
availableinformationon thesespecies,
as-well asinformationobtainedthrough
thenotificationandthis proposedrule
when-makingthefinal decision
regardingthestatusof the’species.

Summaryof FactorsAffectingthe
Species

Section4(a)(1)of theEndangered
SpeciesAct (16-U.S.C.1531 etseq~and-
regulations(-50 CFRPart424)
promulgatedtoimplementthe-listing
provisions-of theAct setforth the
proceduresforaddingspeciesto the
Federallists.A speciesmaybe
determinedto be an endangeredor
threatenedspeciesdue to oneor more
of the fIve factorsdescribedin Section.
4(a)(1). Thesefactorsand their
application to the Cumberland’ elktoe
(Alasmidontaatropurpurea),oyster
mussel(Epioblasmacopsueformis),
Cumberlandiancombahell(Epiob!asmo
brevidensj,purplebean(Viltosa
perpurpurea),androughrabbftsfoot



FederalRegisterI Vol. 59, No. 134 / Thursday~July 14, 1994 / ProposedRules 35903

(Quadrukzcylindricosirigillota) areas
follows

A. The presentor threatened
destruction,modification,or
curtailmentof its habitator range.
Musselpopulationsthroughoutthe
CentralandEasternUnitedStateshave
beendecliningsincemodern
civilization begantosignificantlyalter
aquatic habitats.The OhioRiver
drainage,which includestheTennessee
andCuinberlandRivers,wasacenterfor
freshwatermusselevolution and
historicallycontainedabout127 distinct
musselspeciesandsubspecies.Of this
oncerichmusselfauna,11 musselsare
extinct, 28 musselsareclassifiedas
Federalendangeredspecies,and18 -

others,includingthe 5 speciescovered
in thisproposedrule, arecandidatesfor
additionto theFederalList of
EndangeredandThreatenedWildlife, in.
lessthan100years,44 percentof the
Ohio River system’smusselfaunahas
eitherbecomeextinct,recognizedas
endangered,or decimatedto the point
that Federalprotectionisbeing
considered.Noother wide-ranging
faunalgroup in thecontinentalUnited
Stateshasexperiencedthisdegreeof
losswithin the last100years.

Themusselfaunainmoststreamsof
theOhioRiverbasinhasbeendirectly
impactedby impoundments,siltation,
channelization,andwaterpollution.
Reservoirconstructionisthemost
obviouscauseof thelossof mussel
diversity in thebasin’slargerrivers,
Mostof themain stemof boththe
TennesseeandCumberlandRiver and
manyof their tributariesare
impounded.Forexample:over2,300
river milesor about 20 percentof the
TennesseeRiverandits tributarieswith
drainageareasof 25 squaremilesor
greaterareimpounded(Tennessee
Valley Authority 1971).In addition to
the lossof riverinehabitat within
impoundments,mostimpoundments
alsoseriouslyalterdownstreamaquatic
habitat; andmusselpopulations
upstreamof reservoirsmaybeadversely
affectedby changesin the fish fauna
essentialto a mussel’sreproductive
cycle.

Coal miningrelatedsiltationand
associatedtoxic runoffhaveadversely
impacted many streamreaches.
Numerousstreamshaveexperienced
musselandfish kills from toxic
chemicalspills,andpoorlanduse
practiceshavefouled manywaterswith
silt. Runoff from large urban areashas
degradedwater andsubstratequality.
Becauseof the extentof habitat
destruction,theoverallaquaticfaunal
diversity in many of thebasins’ rivers
hasdeclinedsignificantly.Becauseof
this destruction of riverinehabitat, 8

fishesand24mussels-intheTennessee
andCumbeslandRiverbs~einshave
alreadyrequiredEndangeredSpecies
Act protection,andnumerousother
aquaticspeciesin thesetwo basinsare
currentlyconsideredcandidatesfor
Federallisting.
- Themusselfaunain theTennessee
andCwnberlandRivershasbeen
extensivelysampled,andmuchis -

knownaboutthehistoricandpresent
distributionof this rich fauna.Gordon
(1991)providedanextensivereviewof
theliteratureregardingthepastand
presentrangesof theCumberland
elktoe,oystermussel.Cumberlandian
combshell,purplebean,andrough
rabbitsfoot.Basedon Gordon’s(1991)
reviewandpersonalcommunication’
with numerousFederal, State,and
independentbiologists,it isclearthat
thesefive musselspecieshave
undergonesignificantreductionsin
rangeand that theynow existasonly
remnantisolatedpopulations. (See
“Background”sectionfor a discussion
of currentandhistoricdistributionand
threatsto the remainingpopulations.)

B. Overutilization for commercial,
recreational,scientific,oreducational
purposes.Thesefive musselsarenot
commercially valuable; but asthey are
extremely rare, they couldbesoughtby
collectors.The specificareasinhabited
by thesespeciesare presentlyunknown
to thegeneralpublic. As a result,their
overutilizationhasnot beena problem.
However,vandalismcouldposea
problem,especiallyif specificinhabited
reacheswere to berevealedthroughthe
oftencontroversialcntical habitat
designationprocess.Moststream
reachesinhabitedby thesemusselsare
extremelysmall. Thus,populationsof
the speciescould beeasilyeliminated or
significantly reducedusingreadily
available toxic chemicals.Although
scientific collectingisnot presently
identified asa threat,take by private
andinstitutional collectorscouldposea
threat if left unregulated. Federal
protection of thesespecieswill help to
minimize illegal andinappropriate take.
(See“critical Habitat” sectionfor a
discussionof whycritical habitat isnot
being consideredfor thesespecies.)

C. Diseaseandpredation.Disease
occurrencein freshwater musselsis
virtually unknown.However,since
1982,biologistsandcommercial mussel
fishermenhave reported extensive
musseldie-offs in riversandlakes
throughout theUnitedStates.The
cause(s)of manyof thesedie-offs is
unknown,but diseasehasbeen
suggestedasa possiblefactor.

Sheilaof all five speciesareoften
found in muskratmiddens.Thespecies
arealsopresumablyconsumedby other,

mammals,suchasraccoonsandmink.
While predationis notthoughtto be a
significantthreatto ahealthy mussel
population,NevesandOdum(1989)
suggestit could limit the recoveryof
endangeredmusselspeciesor contribute
to thelocal extirpationof already
depletedmusselpopulations.Predation
wouldbeof particularconcernto oyster
mussel,Cumberlandiancombshell,and
purplebean,whichexistonly as
extremelysmall, remnantpopulations.

D. The inadequacyof existing
regulatorymechanisms.The Statesof
Kentucky, Alabama, Tennessee,and
Virginia prohibit the takingof fish and
wildlife, including freshwatermussels,
for scientificpurposeswithouta State
collectingpermit.However,
enforcementof thispermitrequirement
is difficult. Also, Stateregulationsdo
not generallyprotectthesemusselsfrom
other threats.Existingauthorities
availableto protectaquaticsystems,
suchastheClean Water Act,
administeredby theEnvironmental
ProtectionAgency(EPA)and theArmy
Corpsof Engineers,have notbeenfully
utilized andmayhaveled to the
degradation of aquatic environmentsin
the SoutheastRegion, thus resultingin
a decline of aquatic species.As these
mussels(Curnberland elktoe,
Cumberlandiancombshell,oyster
mussel,purple bean,andrough
rabbitsfoot) coexistwithother federally
listedspeciesthroughout mostor all of
their range,someof the habitats ofthese
speciesare indirectly provided some
Federalprotection from Federalactions
endactivities throughSection7ofthe
Act. Federal listing will provide
additional protection for all five species
throughout their range by requiring
Federalpermits to takethe speciesand
by requiring Federalagenciesto consult
with the Servicewhenactivitiesthey
fund,authorize, or carry outmay
specificallyadverselyaffectthese
species.Further, listingwill require
consultationwith theEPAin
relationship to water quality criteria,
standards,andNational Pollution
DischargeElimination Systempermits
under theClean Water Act; and
implementation of actions to recoverthe
species.

E. Othernatural ormanmadefactors
affecting itscontinuedexistence.The
populations of thesespecies
(Cumberlandelktoe, oystermussel,
Cumberlandiancombshell,purple bean,
and rough rabbitsfoot) aresmalland
geographicallyisolated.This isolation
prohibits the natural interchangeof
geneticmaterial betweenpopulations,
andthe small population sizesreduce
the reservoirof geneticvariability
within thepopulations. It islikely that
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someof the populationsof the; - -

Cumberlandelktoe,oyster mussei~-
Cumberlandiancombshell,purplebean
and roughrabbitsfootmaybebelowthe
level required to maintain long-term
geneticviability. Also,becausemostof
theextantpopulationsof thesemussels
are restricted to short river reaches,they
are very vulnerableto extirpation from
a singlecatastrophicevent,suchasa
toxic chemicalspill or a major stream
channelmodification. Becausethe
populationsof eachspeciesare isolated
from one anotherbecauseof
impoundments,natural repopulation of
anyextirpated population is impossible
without humanintervention.

The invasion of the exoticzebra
mussel(Dreissenapolymorpha)into the
Great Lakes posesa potential threat to
the Ohio River’s musselfauna. The
zebramusselhasrecently beenreported
from the TennesseeandCumberland
Rivers,but the extent of its impact on
thebasin’s freshwater musselsis
unknown. However,zebramusselsin
theGreat Lakeshavebeenfound
attachedin largenumbersto the shells
of live andfreshly deadnative mussels,
andzebramusselshave beenimplicated
in the lossof entire musselbeds.

The Servicehascarefullyassessedthe
bestscientificand commercial
information availableregarding the past,
present,andfuturethreats facedby
thesemusselsin determining to propose
theserules. Basedon theseevaluations,
the preferred action is to proposethe -

Cumberland elktoe (Aiasniidonta
atropurpurea),oyster mussel
Epioblasmacapsaeformis,
CumberlandiancombshellEpioblasma
brevidens,purplebeanViiosa
perpurp’urea, and rough rabbitsfoot
Quadrula cylindrica strigilata for
Federalprotection. The Cuniberland
elktoe, purple bean, andrough
rabbitsfoot areknown from three
populations each,andthe Cumberland
combshelland oyster musselareknown
from five populations each.Thesefive
speciesand their habitat havebeenand
continue to be impactedby habitat
destructionand rangereduction. Their
limited distribution alsomakesthem
veryvulnerable to possibleextinction
from toxic chemical spills.Becauseof
theirrestricted distributions and their
vulnerability to extinction, endangered
status appearsto be the most
appropriate classification for these
species.(See“Critical Habitat” section -

for a discussionof why critical habitat
is not beingproposed for thesemussels.)
Critical Habitat

Section4(a)(3)of the Act, as
aniencjed,retp~iresthat, to the maximum
extent prudent and determinable, the

Available ConservationMeasures
Conservationmeasuresprovided to

specieslisted asendangeredor
threatened under theAct include
recognition, recovery actions,
requirements for Federalprotection, and
prohibitions againstcertain practices.
Recognition through listing encourages
andresults in conservation actionsby
Federal, State,andprivate agencies,
groups,and individuals. The Act
provides for possibleland acquisition
andcooperationwith the Statesand
requires that recovery actionsbe carried
out for all listed species.The protection
requiredof Federalagenciesand the
prohibitionsagainsttakingandharmare
discussed,in part,below.

Section7(a) of the Act requires
Federal agenciesto evaluatetheir
actionswith respectto any species’that
is proposedor listedasendangeredor
threatened and with respectto its
critical habitat, if any is being
designated.Regulations-implementing
this interagencycooperationprovision
of the Act arecodified at 50 CFR Part
402, Section7(a)(4) requires FederaF’’ -

agenciesto confer informally with the’

Secretarydesignatecriticalhabitat at the specificsite informationwere released.
time the speciesisdeterminedtobe -- -~ - Thepublication of critical habitat maps
endangeredor threatened.TheService’s in theFederalRegister,local
regulations(50 CFR 424.12(a)(1))state newspapers,andotherpublicity -

that designationof critical habitat is not accompanyingcritical habitat
prudentwhenoneor bothof the - designationcould increasethe
following situationsexist:(1) the - - collectionthreatandincreasethe
speciesisthreatenedby taking or other potential for vandalismespecially
activity and—theidentificationof critical during the oftencontroversialcritical
habitat canbe expectedto increasethe habitat designationprocess.(See’
degreeof threatto thespeciesor (2) “Summaryof FactorsAffecting the
suchdesignationof critical habitat Species,PartB. Overutilizationfor
would not bebeneficial to thespecies. commercial,recreational,scientific,or
The Servicefinds that designationof - educationalpurposes” sectionfor a
critical habitat is notpresentlyprudent furtherdiscussionof threatsto the
for thesespecies.Sucha determination speciesfromvandals.)The locationsof
would result in noknownbenefit to populations of thesespecieshave

- - thesespecies,anddesignationof critical consequentlybeendescribedonly in
habitat could posea further threat to generaltermsin theseproposedrules.
them. - - Any existingpreciselocality data would

Section 7(a)(2)andregulations be availableto appropriate Federal,
codified at 50 CFRPart402 require State,and local governmentalagencies
Federal agenciesto ensure,in from the following offices: Serviceoffice
consultation with andwith the describedin the ADDRESSES section;the
assistanceof the Service,that activities Service’sCookevilleField Office,446
they authorize, fund, or carry out are not Neal Street,Cookeville,Tennessee
likely to jeopardizethe continued 38501;andWhite Marsh Field Office,
existenceof listed speciesor destroyor P.O.Box480,Mid-County Center, U.S.
adverselymodify their critical habitat, if Route 17,White Marsh, Virginia 23183;
designated.Section7(a)(4) requires and from the Kentucky Department of
Federalagenciesto confer informally Fish andWildlife Resources,the
with the Serviceon any action that is Kentucky StateNaturePreserves
likely to jeopardize the continued Commission,theTennesseeWildlife
existenceof a proposedspeciesor result ResourcesAgency, the Tennessee
in the destructionor adverse Department of Conservation,the
modification of proposedcritical Virginia Department of Gameand
habitat. (See“Available Conservation Inland Fisheries,and the Virginia
Measures” sectionfor a further Department of Conservation and - -

discussionof Section 7.) As part of the Recreation.
developmentof this proposedrule,
FederalandStateagencieswerenotified
of the mussels’generaldistributions,
andthey were requestedto provide data
on proposedFederalactionsthat might
adverselyaffectthespecies.Shouldany
futureprojects be proposedin areas
inhabited by thesemussels,the
involved Federal agencywill already
have thegeneraldistributional data
neededto determine if thespeciesmay
be impacted by its action; and if needed,
morespecific distributional information
would be provided.

Eachof thesemusselsoccupiesvery
restricted stream reaches.Thus, asany
significant adversemodification or
destruction of thesespecies’habitat
would likely jeopardize their continued
existence,no additional protection for
the specieswould accruefrom critical
habitat designationthat would not also
accruefrom listing thesespecies.
Therefore, habitat protection for these
specieswould beaccomplishedthrough
the Section7 jeopardy standardand
Section 9 prohibitions against take.

In addition, thesemusselsare rare,
andtaking for scientific purposesand
private collectioncould posea threatiL
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Serviceon anyactionthat is likely to -

jeopardizethe continuedexistenceof a
proposedspeciesor resultin
destructionor adversemodificationof
proposedcriticalhabitat. if a speciesis
listedsubsequently,Section7(a)(2)of
the Act requiresFederalagenciesto
ensurethat activitiesthey authorize,
fund,or carry out arenot likely to
jeopardizethe continued existenceof
sucha speciesor to destroyor adversely
modify its criticalhabitat. If aFederal
actionmayaffecta listedspeciesor its
critical habitat, the responsibleFederal
agencymust enter into formal
consultationwith the Service.

The Servicenotified Federalagencies
thatmay have programswhich could
affectthesespecies.Onemajor Federal
project, a proposedTennesseeValley
Authority impoundmenton theDuck
River,Columbia,Tennessee,could have
a significantimpact on the oyster
mussel.Constructionof ColumbiaDam
washalted in the late 1970’s afterthe
Service issueda biological opinion
statingthat thedam’scompletion would
likeiy jeopardizethe continued
existenceof two federally listed
mussels.(A third mussellisted prior to
the issuanceof the biological opinion is
now known from the proposed‘flood
pool.)Although the presenceof a fourth
endangeredmussel(oyster mussel)may
somewhatcomplicate this issue,any
measuresneededto avoid a jeopardy
situation for the currentlylisted mussels
would notbeexpectedto change
significantly with the addition of a
fourth listed species.

An impoundment is under
considerationonthe North Prongof
Clear Fork Creekin the upper Big South
Fork of the CuniberlandRiver,Fentress
County, Tennessee.This project would
inundateandadverselyimpact a portion
of the Cumberlandelktoepopulation
that existsin the upper Big South Fork
basin. Thiswater supply project,
proposedby the FentressCountyUtility
District, is one of a seriesof water
supply alternativescurrently under
review for a permit pursuant to Section
404 of the Clean Water Act.

No otherspecificproposedFederal
actionswere identified that would
likely affectany of the species.Federal
activitiesthat could occurandimpact
the speciesinclude,but are not limited
to,the carryingout or the issuanceof
permitsfor reservoirconstruction,
streamalterations, wastewaterfacility
development,pesticideregistration,coal
mining,androad andbridge
construction.It hasbeenthe experience
of the Service,however,that nearly all
Section7 consultationshave been
resolvedso that the specieshasbeen

Public CommentsSolicited
The Serviceintendsthat any final

action resulting from theseproposals
will be asaccurateandaseffectiveas
possible.Therefore, commentsor
suggestionsfrom the public, other
concernedgovernmentalagencies,the
scientific community, industry, or any
other interestedparty concerningthese
proposed rules arehereby solicited.
Commentsparticularly aresought
concerning:

(1) biological, commercial trade, or
other relevant data concerningany
threat (or lack thereof) to the species;

(2) the locationof anyadditional
populations of the speciesand the
reasonswhy anyhabitat should or
should not be determinedto be critical
habitat asprovided by Section4 of the
Act;

(3) additional information concerning
the range,distribution, and population
sizeof the species;and

(4) currentor planned activities in the
subject areasand their possibleimpacts
on the species.

Final promulgation of the regulations
on thesespecieswill take into
considerationthe commentsandany
additional information receivedby the
Service,andsuchcommunications may
lead to final regulationsthat differ from
this proposal.

TheEndangeredSpeciesAct provides
for a public hearing on this proposal, if

National Environmental Policy Act

The Fish andWildlife Servicehas
determinedthat an Environmental
Assessment,.asdefinedunder the
authority of theNational Environmental
Policy Act of 1969,neednot be
preparedin connectionwith regulations
adoptedpursuant to Section4(a)of the
Act. A noticeoutlining the Service’s
reasonsfor this determination was
publishedin the FederalRegisteron
October25,1983 (48 FR49244).
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protectedandtheprnjectobjectives- — - requested.Requestsmust be received
have beenmet.~ - within 45 daysof the date of publication

TheAct and implementing of thisproposal.Suchrequestsmust be
regulationsfoundat 50CFR 17.21 set madein writingandaddressedto the
forth a seriesof generalprohibitions and FieldSupervisor, U.S. Fish andWildlife
exceptionsthat apply toall endangered Service,AshevilleField Office, 330
wildlife. Theseprohibitions,inPart, RidgefleldCourt,Asheville,North
makeit illegal for any personsubjectto (~olina28806.
the jurisdictionof the United Statesto
take (includesharass,harm, pursue,
hunt, shoot,wound, kill, trap, or collect;
or to attemptanyof these),importor
export,ship in interstate commercein
the courseof commercialactivity, or sell
or offer for salein interstateor foreign
commerceany listed species.It is also
illegal to possess,sell,deliver, carry,
transport,or shipanysuchwildlife that
hasbeentaken illegally. Certain
exceptionsapply to agentsof the
Service andStateconservationagencies.

Permits maybe issuedto carry out
otherwise prohibited activities
involving endangeredwildlife species
under certain circumstances~
Regulationsgoverningpermits are at 50
CFR17.22and17.23.Such permitsare
available for scientificpurposes,to
enhancethe propagation or survival of
the species,and/or for incidental take in
connectionwith otherwise lawftil
activities.
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List of Subjectsin 50CFR Part 17 -

Endangeredand threatenedspecies.
Exports,Imports,Reportingand

Dated: June 30, 1994. -

Mollie H. Beattie,
Director,FishandWildlifeService.
(FR Doc. 94—17133Filed 7—13—94:8:45aml
BIUNG CODE 4310-65-P

2. § 17.11(h)is amendedby adding
the following, in alphabeticalorder
underCLAMS,totheList of Endangered
andThreatenedWildlife: - -

§ 17.11Endangeredandthreatened
wildlife. -

* - . * * *

TennesseeValley Authority. 1971.Stream recordkeepingrequirements,and -- Asdbcrity 16U.S.C. 1361-1407;16 U.S.C.
lengthIn 1~enne5SeeR~TBaSi1I. - Transportation.— - - - 1531-1544.Pub.L 99-625.100Slat. 3500
ThinesseeRiverAuthority. KnOxvillet - - - - - unlessotherwisenoted.
Tennessee.25pp~ : - - - ProposedRegulationPromulgation -

Author - - - - -

The prirnaiyauthor of this proposedrule PART I7—(AMEPIDED)
is RichardC Bi~ins,U.S.FishandWildlife - - - -

Service,AshevilleFieldOffice, 330 - ~ theServiceproposesto
RidgefieldCourt,Asheville,Nce~th~ amendpart17, subchapterB of chapter
28806(704/665—1195,Ext. 228). - I, title 50of the Codeof Federal - -

Regulations,assetforthbelow
1.Theauthority citation for part 17

continuesto readasfollows:

Species
-

Scierlificname
Historic range

Vertebratepope-
lationwhereendan.
geredorttweised

Status Whenlisted
- -

• aConwnonname

CLAMS -

Bean,purple Villosa pe.’puvpcaea.. U.S.A. (TN, VA) ...... E .. ...... ._.. NA NA

Conbshehl, Epioblasiria USA (AL KY, IN ... NA E -

Cumbedacdan. brevidens. VA).

Elktoe,Cunibertand.. A!asrn,donta
- atropurpurea

U.S.A. (KY. TN) ..... ~. NA E

Mussel, oyster Epioblasma
capSae~?7fl#s.

U.S.A. (AL, KY, TN,
VA).

.._.......... .... NA E

Rabbitstoot,rOugh .... Quadrula cylinc*ica
strigiata.

U.SA (TN, VA) .-.... ......_.. NA E
-


